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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
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Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 18th day of Septenber, 1996

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

STEPHEN T. SM TH,

Conpl ai nant
Docket SE-13796
V.

Respondent .
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in this proceedi ng because the notice of appeal
required by Section 821.47 of the Board's Rules of Practice,
within 10 days® after the | aw judge's decision was served on

ORDER DI SM SSI NG APPEAL

1996

The Adm nistrator has noved to dism ss respondent's appeal

!Section 821.47 provides as foll ows:

' 821.47 Notice of appeal.

A party may appeal froma | aw judge's order or
fromthe initial decision by filing wwth the Board and
serving upon the other parties (pursuant to ' 821.8) a
notice of appeal within 10 days after an oral initial
deci sion has been rendered or a witten decision or an
order has been served.

was not filed, as
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April 17, 1996.2 We will grant the notion, to which the
respondent has filed an answer in opposition.

Because the deadline for filing respondent's notice of
appeal fell on a Saturday, it had to be submtted no | ater than
April 29. See 49 C.F.R 821.10. Respondent's undated notice of
appeal was postmarked April 30. Wiile respondent points out that
outgoing prison mail is sonetines delayed for inspection, he does
not contend that that in fact occurred here or that he tendered
the notice of appeal to prison authorities for postal pickup
earlier than the 30th.® The reason respondent did not act nore
pronptly, he essentially admts, is that he incorrectly assuned
that the 10-day filing period ran fromthe date he received the
| aw j udge's decision, instead of the date the |aw judge served
it, as the rule provides.*

Unf ounded m stakes as to procedural requirenments do not, the
Board has held, justify the acceptance of untinely notices of
appeal. See, e.g., Admnistrator v. Near, 5 NTSB 994 (1986).
Respondent " s appeal, therefore, nust be dism ssed for want of

°The | aw judge's order grants the Administrator's notion for
summary judgnent on a conplaint alleging that respondent's
private pilot certificate should be revoked, pursuant to section
61. 15 of the Federal Aviation Regulations, for his federal court
crimnal convictions involving unlawful drug activity.
Respondent is currently serving a 10-year sentence inposed by the
federal district court in Arizona for those convictions in 1992.

3Respondent did, however, submit a statenent froma prison
official indicating that the respondent signed for the notice of
appeal, which had been sent to himby certified mail, on Apri
26. The statenent does not indicate how nuch sooner, if at all,
respondent could have clained it.

“The appeal rights attached to the |aw judge's decision also
noted that a witten notice of appeal would be due within 10 days
"after the date on which [the order] has been served." The
service date of the order is promnently noted at the top of the
first page of the order.
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good cause to excuse the late notice.> See Administrator v.
Hooper, 6 NTSB 559 (1988).

ACCCRDI N&Y, |IT IS ORDERED THAT:

1. The Admnistrator's notion to dism ss respondent's
appeal is granted; and

2. Respondent's untinely appeal is dismssed.

HALL, Chairman, FRANCI S, Vi ce Chai r man, HAMVERSCHM DT, GOGLI A,
and BLACK, Menbers of the Board, concurred in the above order.

°Al t hough we have determined that respondent's notice of
appeal nust be dism ssed on this procedural ground, we note that
the three-page brief in support of his appeal does not advance
any objections concerning the validity of the |law judge's ruling
that could serve as a basis for reversing it. Rather
respondent's appeal amobunts to a plea for leniency as to
sanction, based on, anong other factors that do not bear on the
appropri ateness of revocation for the specific drug-rel ated
of fenses for which respondent was convicted, the assertion that
t he consequences of his crimnal convictions have been puni shnment
enough. Such consi derations, however relevant they may be to the
Adm nistrator's decision to allow an airman to be re-certificated
after a revocation, do not underm ne the judgnent that revocation
was warranted for the section 61.15 charge set forth in the
Adm ni strator's conpl ai nt.



